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EINTE OF  MOMTANN
REESER THE DOARD OF PHRSOSRIEL APFHALS

IN THE MATTER OF fINFAIR LADOR PRACTICE NO, 25 & AS-fii

UNTTED FAIOD - ANIF COMMERCIAL
WORKLNY, LOCAL NO. 684
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CODNEY COMVALESCENT HOME, .;
LEWIS AND CLARK: COUONTY,
MOTARA, }
]

bDefomlant, 1
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No axceptions hoving Been filed; pursuant to ARM 24.206.215.
to the Findings ‘6l Pact, Colclusions aof Low and Receonanded
Order izsued an April 1e, 1081

THERETORE; chls Board adoapts that Reconnoided Grder tn this
maECoT s ita FINAL ORDER.

IATHED ||5I5‘|'Ilﬂz ibny of May, 1081:

HOARI OF PERSONNTL APPEALS

LA e et R TR I T B T B B e b i o N e
CERTIFILATE OF MATLTNG

The imdersigned dass centify that o true aml cerrect copy
vl Lhis dacumsentl was mailsil Lin Fhe f':'“”'”“!lll'. il the ;}iﬂ i
of Moy, 19H1% iy

lmlted Topd and Cosifiercial Warkips
Locnl Ho @4

Podke Hax BT

Halenn, M1 59524

Johin .- Adkcins, Tty
Lewids and Clark County ATilorney

LeWis and Clork Coimty Coorthoisa
Hiolirnn, M FFaGl
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GTATE CF MONTANA
BEFDRE THE BOARD 0OF PERSONMEL ATTEALE
IH THE MATTEK OF UNFATR TABOR PHACTICE HO. 23 & 4%-001

UPHITED FOOo AND COMMERCIAL
WOREERS, TOCAL MO, &d4.
FINDIRGS OF FRCT,
COMCLUSION OF Law
AHD RECOMHENDED
GRLER

Complainant,
YE.
COONEY CONVALESTENT HOME
LEWLE AND CIERE SOUNTY,
MONTAHA,

Dufendant.
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Ty INTRODUCTION

On June 16, 1984 Complainant (lled an unfair fabor practice
charge against Defendant alleging it had viclated 29-31-401(1) HCh
bY lnlerfering, reatralninog or coerging certaln enplovess represented
by the union at Cooney Convalescent Home. Dofendants mation for a
more definite statement, pursuant to 3%-31-405 MCA and ARM 24, 26,581,
macde on Junad 27, 1980 was granted. Complainant filed & porEa
deflnite statament on July 30, 1980. ©On Decepber 11, 1980 Complain=
nt filed anather wnfair labor practice charge againetl the County
alleging violaticns of 39-31-401(L] and [(4) HCA wien the Deputy
County Attorney interviewed or attempted to intecview Complainant's
vwitnesses. [fandant Filed answers in which all allegutions were
danied, Both chacges wore combined for convenience aof this Roard.
A hearling Wwas held on February 2, 1981 under suthority of 38-3l-40&
HCh and pursoant to ARM 24.26.212, 24.26.215 and 24.26,.602 et oeg.
Copplainent was represented by Kathy Yan Hook, Defendant by John
F. &CKinw.

1. ISSUES

Ly The isaue raised in FLE 22-80 315 whether the anployerts

conduct constitites o violabion of 29-31-441 (1) MCA.  Under this

charge the union listed ten different counts weader which it alleged




 the enployer had intscfered with, restiained or coerced cercaln
= enployess,  Thoso arsd summarized s Followa;:
a d.  Anguiring abput unfon meetings.
b b Intimidation of an saployee who wantnd to call Elhe
i (THE )
ol e Delay in allowing an enployee to call unlon representative.
?i d.. Hot allowing certain epployess to talk aboul Lhe union
s at werk,
e e, Not allowing dertain emplovess Lo talk because 1t miglt
i be thaught thay uere talking union.
u L. Hot allowing & certaln employes to talk to nuree's aides
i at all.
+d L Hob alloding e certain emploves U6 telk ahowt The wnbion.
14 hs Soating tooan employes "w8 are going to crucify yoo,®
1 L. -Stating to an employee "you can talk Lil don't ealk
e nom, M
13 5 [ Atating that ao certain employes was a shop stedard and
et directing her bo put chairs away,
i
i 2. In ULFAI-BE0 the question is whether the amplover viclated
#11 39-31-401 (1) or {4) MCA uhen ite attorney intarviewed or attenpted
21 tn intervies cartill enploysss ¥ho bad bean previously identified
2] Progpective witnesses for the cherging pacty in ULPE 23-G0
2d
L 1 took under advisenent a motion from the epmployer to disnios
L count Ha, L6 [1- abowve) in ULF 23-00 oo the basis that it securred
ST after the first charge wae filed. That motion is heveby dented.
St D proved, it would btend to show the contimwing cooduct af the
iy Enployar witich gopplaint alloges as the bhagis For this charge.
Gl
i - gl FENDINGS OF FACT
2 Based on the evidence on the record, including the sworn
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testimsny of witnasaes, | Find ac Followa:

1, Complainant 1e the certified axclusive representative
for tha non-supervisory, non-sanagement emplovess enployed by
Lewio and Clark County Coonoy Convalescent: Home, a public. smployers.

Z onooroabout Japuary 14, February 4 and March 13, 1960
Jdoan Lester, the Charge Nurse at the Hone and a HUpECVISary pOoEBLT;
asked Sally Pankratz, whe (6 a nmepbe=r of the bargaining unit,
ab:out the wnion meeting and the turn out for it. She did ao
becdure some aof the people in the bargaining undt hed been inguic-
ing of har about the union apd because= Fankratz had, ob Beveral
occasiong, complained to her about being the person {Fankratz) o
uhom all wpion Aécivity guesticns were directed.

J:  On or about Februacy 28, 1980 Belinda Graf, » bargaining
unit smployee, recelived a warning letter from the administrator of
the facility. During a coffee bresk sha went frop the second
floor to the [irat floor to make a telaphone call to the union:
When she cams down she talfed ta Sally Pankeate in the kall and
Wag seen doing o by Joan Lester., When Belinda and Sally went
into a patient's room to use the telephone, Lester followsed then
in and teld then they could pnot use a patient phone to, make. thalr
calle. &he advised them that they could use obher phones in the
bullding, but mot those &f the patisnts. Oraf retorned o lae
dutier without calling the union. Pankrats procesded to tell
Lester that she Lad notidng o do with the incddent, whera apan
Lepter replied that £f ahe had pothing to do with it, why did she
Instigate things like that, 8She further advised Fankratz to just
do her job and stay oot of it. Graf had left the second Floor
without telling anyone which was contrary Lo comnen practice in
the Home to cover- emargency slluations.. draf was not threatensd
by Lester.

4. During mid=Harch of 1980° the adminlstrater held a discip-

linary mesting for Sally Pankratz in hie office, among others who




4
1 Hare present at different times doring the course of tle mesting,

1 in additien to Fakratz and the administrator, was Mra, hehley,

3| birsctar &f Hursing Service. Pankratz stated that she had a right
11 to have a union representative present during the neeting, the

P | asministrator said ahe dicd, Pankratz conbinued to talk as Ele

"| sdministrator pointed to the telophone. Pankcats continued ta

-'r' talk as other employews wers callad in from Lime to tine: when the
4 dizcuscion became heatod, Pankratz again stated that she wanted to
U1 ca1l the union, Ale was then handed the telephone by the adninistra-
L tor,

u 4. The palicy of the Home, with respect to labor relations,
i 't gavernes by Lthe collective bargaining sgreement betwsen it and
iy Complainant, There is no policy, 1uformal or otherwise, which

i prohibits employees from using the telephons to call tha undon

L during a disciplinary hearlng. Mor is there s policy which prohibita
8| employess from talking abkout the union unless It Ipterferes with

" Lheir work.

kh . Dorlsa Kaubte is 8 former supscvigor sk the Bome, S

| told scme of the bargeining undt mepbars kot to talk about tho

| union wreund har, that khe did net want te hear anything about the
= unian.. The adoinistrator had told her that sche was not to becoms
**| iovolved in the wnion and Was- - Not Lo talk about it

= 7. On.oor about May 14, 1980 Sally Pankasats and Vi Betts,

= peth bargaining unit mambers, were found talking in the T.V, rooo
= Ly Joan Lester. Heither was on coffes break: Lestar told then

“8| thar for their own goad Ehey should 4o their werk and stop talking.
i dhe Bald mothing about e wnion.

= 6. Om or sbout May 16, 1960 Esuts told Setts she did 1ot

ki Wwant her Calking ebout anything. She dld ko becauses it vas intec-
a0 fering with her, Betts', work. Kaotz had been advised by the

4 Dicector of Muesling Bervice that she could prohibit sech conduct,
:ﬁ‘ if it ipterfered with work.

=




L] ¥ On or about June 3, 1980 Haucwz told Clars Strait that

Ei they could talk about the union but net in her presence,

al Lk, At a pre-hearing meeting op July 11, 1980 Loonard York,
4| labor relations consultant bo Defendant, told Paunkrcat:, “we are

6| going b crucify you here today, sally." Thie meating was-abaot a
81 warning letter Pankrate had recaived oh Juns I, 1980, Among

7| e=thers, the union representative wag present at the time, York's
H| statémant was oot intonded to threaten Pankrate and she has [elt
#1 no reloctance Lo participate ih union activities since.

mn 11. Onor about June 4, 1980 Legter said to Betts as ahe was
11| getting off the elevator, "don®i talk about the unlon.® Lestar was
121 not antagonistic toward Pankratz" union activities,

i 13. On or sbout July 3, 1960 Betbs was told by ¥aute to pot
4] same chaire away which had been ussd for o union neeting: The

16 | practice had been that vnion members put the chaira in their

I proper place after the neebing wes held. Ktz Lold Dettr that

7l she, 2etts, was a shop steward, There are no Ghop atowarde al B

181 home and this fact was Khown ta all inwalved, lncluding the Director
Wy or Hursing service, saxcept Eaukbs,

<0 13, During the month of December 1980 aftpr a pra-Learlng

21 | conference was held in this matter st which proopective wltnosans
Were identified, the Depity County httorney went to the Home and

2¥ | intorviewed two of Complainant®s wilnegees. Ho throata word mads
24| and ho affort wae made to conceal him purpoee.

Eh
A v, DISCUSSION
il The first charge filed in this matter alleged soveral actione
£H | by the eoployer which comglalnanl contends are in wislation of

2 | amployes rights under the Collective Bargaining for Public Enployees
L nct, Specially, 39-31-40141) MoA, whieh the union says was violakesd,
H Y makes Lt an unfalr labor practice for g peblic apployser to inblscfecs

with, restrain et coetce smployees in the exercise of their rightsa,
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urder 29-31-201 MCA,; to uwelf-organization, to form, join, or
sanist any labor organization, to bargain collectively thraugh
tepresentatived of their own choosing on guestions of vages,

hours, fringe benefits, and gther conditions of anpleyment. The

41 allagatlon in thia riret charge 16 not that the particularized
4 protectiong of 39-31-anl(z), {3, (4] ar 151 MCE Rhave beesn wialabsd
7

but rather that there has boon an Lodependsnt violation of
2 A5=31-401{¢1) mex. In such cases the Hational tabor Relations

Loard has attempted to dtrike s balance between the intecasts of

"1 the enploysr and those of the onployees, Because of the similerity

1 of the Montana Colleclbive Bargaining for Public Enplovees Act and

12 the Hallooal Labor Relations Act, the Board of Pecsonnel Appeals
““I! haz been guided by WLER precedent. The Montana Supreme Court; in
"'| State Depavinant of Bighways v, Public Employees Craft Council,

18 165 Mont, 449, 07 LENM 2101 (1974), hald that privata sectol

W1 precedent is relevant in interpreting the Montepna collective

& bargaining law when lts language and thab of the HERA are Binllar,
181 with fuspect to the sscblons vith which v dire coodern=d im this
W1 firet chatze, they are {1denticsl.

20 In attampting to deal with the ten separate counts 1iated

11 under the firse charga AL would seem chat Eome s8hould be diomicsed
1 on the grounds that Conplainant Failed to carry its burden of

1 proef. Therefors, begasuss the substanbial evidence on the reccred
= doed not support the charge, 1 must conclude ag follows:

ar

1. Belindn Gral's protected rights under the act were not

viclated by Defendant whan Jean Lester bold her she conld not use

a1 Lthe patient's telaplone=.

8

=
=
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2, Sably Pankratz' rights were not violated by Ehe adrnini-

v etrator during the March 1980 disciplinacy meeting bacanss ha
L offared to let her call the unden, Her propencity to talk was the
at

reason fer Lhe delay.

A. MWith respect to zteps 1, &, [, g and 1 shown sbove under
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ULP 23-84, not only did Complainant fail to prove by & preponder-
ance of the evidence that such conduct was angaged in by Defendant,
it failed to sliow any interference, restraint or coerclon of
employee Tights which might have followed from nuch alleged fenduct.
The' cnly wncontroverted testimony on the subjeck is that of Delan-
dant's adninistretor and ather supsrvisory poracniel Lo the effect
that employess could talk about uhatever they wished, as long an

It did nmot interfére with their work. Such seeps § reasonabls
policy,

Tha proposition urged by Complainant that Defendant interfered
With employes tights under the Act when ons of its sipervieory
parsonnel inguired abodt the andon meetings mist fail also.

Agaln, Chece was no Ahowlng that any hare resulted Erom the inguiry
end thare appesred to have been questions from enployees to the
BUPEIVISOr regarding the meetings.  To agl if a meeting was woll-
ALtended does not constitute an interference witl wnion activities.
Thie inguiry was sufficiently isolated so that it may not be
CORETTUA] Lo amount to an unfair labor practice. Wect Texas
Zquipment Oo,, 142 HLRB 1354, 53 LAAM 1249 (19634); Diechbrader
Exgredss; Inc., IER NLRB 113, 67 LREN lo8l (1967); Blus Flaah
Exprese, Inc.. l0% HLER 591, 34 LERM 13484 [losa),

Complainant's apcertion that York'd slelemest bto Pankratsy
interfered with er protected rights are conpletely conbroverted
by her testimony that she has felt no reluctance to participate in
unian activities elmoe,

The one ramainlng count uwnder the firgr charge in that Vi
Aaits wap called n shop skeward and told oo pobt chalta away.,
Clearly, a8 an employee she could be told to replace the chaira
and, just as claarly, being called s shop steward does not carry
fts own indicia of hamm, 1 fall to see complainant's connection
here,

Finally, uwhile dealing Wwith ULE 23-80, 1 muet consider the




Cotulity of the mployer's conduct i this matter and decida if

the ssployer viclated employee rights under 39-31-401(1] MOk,

T Taken togathsr, 1f all tan counte undec the charge had been provred,
"1 1 must conclude complaznant would scill heve fallon short of

51 convinelog me that an unfaic labor practice was committed, Thars
Y1 was no showing that concerted activities had been affscted in the
71 least. Typilcally these kind of chardes (80a)(l] of the HLEA)

81 involve thinge such ag discharge or discipline for engaging or

s atterpting bo engage ln protected concertad aoLivily s they do not
104§ ovolve inglgnl ficant asecertions which, even if prowed, amiubt ta
11 nothing mere than bickering hatwesn employees and sapervidscs,

b Tha secend charge brought by Complainant was that Defendant
"1 violated 39-31-90L (1} and (4] NCA when the Beputy County Atcorney
14

WHIL Lo Coaney ©0 intervisw prospective withesass at their jaob

131 site. Secltion A4=-31=401{5) MCA prohibits the discharge of ot

"1 discrimination Hgplnel an employes bacause he has gsigoed or £1led

171 an affidavit, petition or complaint ar glven any information ar

iy teatimony wuonder the Act. Tlers is no evidenca on Che reoord bo

“I:- Prove that any af the sgubjact employess were discharged or discrim-

all'i inated-againsl. For that reascn the 401 {4) charge mst be dismissed,

# Y The LB hae held thet an epplaoyer baR & leglilmate pucpose in

o intarrogating enployess when bthe information sought talates to ab

A unrair labor practice proceeding agsinsl the snployer. Despite

“U1 the inhsrent danger of coercion the HNLHB permits & lipited privis-

AR lege in the lovestigation of facts concerning issues raised in a

eL complainc.  Jabnnie's Foultry Co., li6 HLEE 77, 55 LRERM- 1403

. {1%64]), 5% LERM 2117 (¢AR, 1965}, There is oo evidence an the

A racord: to show that the esployer did not congly with the gafeguarda

n identifisd by the HLSM in Johnnie's Poultry, supra. Thare wae

o nothing an twe record bo show that the soployer's ATTOCOEY WERT

s beyond the necessities of preparing his case far hearing; Ehat he

i lnguired into matters of unlon pembership; that he discussed uiion
=]
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activitias; Lhel he digswaded apployess from joinivg or vemainlig
ag mepbers of the union; or that le cthervise interfored with
their rights, b the matter of May Deparlment Stores, Co,, 70

HLEB 94, 1H TNNM 1338; SLEB v. Joy Silk Mills, Inc,; 27 LAaNM 2012
{LRED ),

V. CORCLUSION OF LW

Defendant Cooney Convalescent Home, Lewis and Clark County,
did not violate 39-31-401{1} &r (4] MCA by aoy of the actions

Aalleged in the complaints £iled in ULP 23 or 43-79,

V. RECCMMENDED OHDER

That ULE Z3-84 and ULP 43=80 he dismlssed,

VIT. i
Excopilone. ta these Findings of Fadl, Conclusfian: af Law and
keconnended Order may be filed within tventy days of service of
therenf. If no excepbtions are filed, the Recommended -Crder ghall
begone the: Fipal Otder of the Board of Paraonnel Appeala. Address
aycapliona tor Eoard of Pareonn=]l Fppeals, Capitol Station,; Holona

Montana 596401,

Dated thiz 7% day of April, 1961.

AOART PERISCHNEL  AFPREALS

by

ACR H. CA
Hearing Examinsr

CERTIFICATE OF MAILIKG

The undersigned doss certlfy Cthat a Lrue and cocrect copy of




